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FEB 21 2002
.,:""","- =-llOIlS COMIll1:I8IfliI

JI'fr,f Of 1Iie SECflE1MY

Re: Ex Parte Meeting in CC Docket No...Q0-175/

Dear Mr. Caton:

On February 20,2002, David W. Zesiger, Executive Director of the Independent
Telephone and Telecommunications Alliance (ITTA), Anne Rush oflTTA, Donn T. Wonnell,
counsel for ITTA, and the undersigned met with Jim Lande, Thomas J. Navin, Claudia Pabo,
Brad Koerner, and Pam Megna of the Commission staff regarding the above-referenced
proceeding.

In the meeting, ITTA reiterated its position that the Commission should
immediately eliminate its rule requiring independent incumbent local exchange carriers to
provide interexchange services through a separate corporate affiliate. We also distributed and
discussed the attached materials containing ITTA' s responses to specific Commission questions.

In accordance with Commission rules, I am filing two copies of this letter. Please
contact me if you have any questions at (202) 637-2225.

Richard R. Cameron
of LATHAM & WATKINS

cc: Thomas J. Navin
Claudia Pabo
Brad Koerner
Pam Megna
Jim Lande , ':" r

~:' \,/;:
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Independent Telephone and Telecommunications Alliance
Responses to FCC Questions on LEC-IX Separate Affiliate Rules (February 20, 2002)

Summary:

y The LEC-IX Separate Affiliate Rules discourage facilities-based competition. By
prohibiting joint ownership of facilities, the LEC-IX separate affiliate rules prevent the
independent ILECs from providing interexchange services efficiently and in accordance
with the dictates of market forces.

y The LEC-IX separate affiliate rules are not based on any demonstrated regulatory need.
Independent ILECs provided local and interexchange services on an integrated basis for
decades with no evidence of systematic discrimination against unaffiliated carriers.

y Section 272 separations rules apply only to HOCs, and sunset 3 years after interLATA
entry. Other competitive activities (information services, CMRS) are permitted on an
unseparated basis - and existing Part 64 rules adequately address cost allocation.

y Legislation now pending in Congress would eliminate all separate affiliate requirements.
H.R. 496 passed the House March 21,2001, and S. 1359 is pending in the Senate.

Specific Questions:
1. What interexchangefacilities do the independent ILEC interexchange corporate
subsidiaries currently own? (Diagrams would be helpful.) Absent the requirementfor a
separate corporate subsidiary, what equipment would independent ILECs own jointly with
their IX operations? (Again, diagrams would be helpfuL) How would this equipment be used
by their IX operations? How would it be made available to IX competitors? What
alternatives, ifany, would competing IX providers have to use these facilities?

Facilities:
Y Currently, independent ILEC-affiliated interexchange carriers own both switching and

transmission facilities. These facilities are primarily used for transport.

Y ITTA members individually own various regional and sub-regional networks of fiber­
optic trunks. (See attached maps.)

Y Absent the Commission's separate affiliate rules, independent ILECs would be able
either to own interexchange switching and transmission facilities and provide
interexchange services on an integrated basis, or to own such switching and transmission
facilities jointly with their IX affiliates.

Y Since 1997, manufacturers have begun selling switches that perform both interexchange
and local exchange switching functions. Such switches are considerably less costly than
the combined price of separate local and interexchange switches. CLECs routinely use
these switches. ILECs uniquely are barred from employing such equipment.

Competitive Access:

Y Competitive markets, not federal regulations, govern IXCs in making interexchange
facilities available to competitors. No additional federal regulation is needed.

Y Competing interexchange carriers will be able to obtain interstate access services on the
same basis as the ILEC's interexchange affiliate on a non-discriminatory basis. IXCs had
no significant problems obtaining access to the local network on this basis before the
separate affiliate rules took effect.



Independent Telephone and Telecommunications Alliance
Responses to FCC Questions on LEC-IX Separate Affiliate Rules (February 20, 2002)

2. What benefits wouldjlowfrom joint ownership ofthis equipment? Please give specific examples.

y Integrated operations or joint ownership of facilities would lower costs ofservice by:

o Permitting an ILEC to purchase a single switch with dual local and interexchange
capability, reducing the costs of providing both services;

o Permitting joint ownership of transmission lines within the ILEC service territory,
reducing the need to install redundant local and long-distance trunks; and

o Eliminating the costs of maintaining a legally separate affiliate.

:>- By permitting independent ILECs to operate in this more efficient manner, the Commission
would also encourage additional independent ILECs to imtiate facilities-based
interexchange service, just as AT&T, for example, is threatening to leave high-cost rural
markets.

:>- Customers would benefit from the added competition in the local and interexchange
markets -- pricing packages could compete with regional plans offered by CMRS carriers.

3. How would the cost ofsuch jointly-owned equipment be allocated? How would these costs
be recovered? (Part 64 Cost Allocation, Jurisdictional Separations, and Part 69 Access
Charge rules.) How would cost recovery differ for average schedule companies, cost
companies (both NECA pool and non-pool members), and price cap companies?

:>- Cost recovery for access charges would not change.

y Part 64 rules already in place would govern cost allocation.

o The costs ofjointly-owned or jointly-used facilities that are attributable to
interexchange services would be allocated to non-regulated activity in the Part 64
cost allocation process,for example, by relative minutes of use.

y Part 69 interstate access charges would be unaffected, except to the extent that joint
ownership or joint use of plant reduces overall costs of a rate-of-return regulated carrier.

4. Describe any inefficiencies or barriers to innovation due to use ofa separate corporate
subsidiary. Give specific examples. Describe the extra costs due to use ofa separate corporate
subsidiary. Quantify ifpossible.

:>- The prohibition on joint ownership of switching and transmission facilities, as discussed
above, prevents efficient deployment of facilities using forward-thinking network design.

:>- This rule also inhibits innovative, competitive service offerings such as regional service
packages comparable to those offered by CMRS carriers.

y For some carriers, the cost of separating facilities that were jointly owned prior to 1999 is
also significant.

:>- While not large, the carrying costs of an additional corporate affiliate are often unnecessary.

5. Are there any reasons to treat the larger independent fLECs differently from the smaller
independent fLECs? Explain.

y Prior to 1997, all non-BOCs were permitted to operate joint facilities under the
Commission's rules (subject to dominant treatment of their IX services).

:>- No ILEC should be treated as dominant in its provision ofIX services today.
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Independent Telephone and Telecommunications Alliance
Responses to FCC Questions on LEC-IX Separate Affiliate Rules (February 20, 2002)

o Since 1997, the IX market has grown even more competitive, with CMRS and
wireline carriers enjoying substantial growth in access and long-distance market
shares.

o Even the BOCs are treated as non-dominant when they enter the interLATA
market, and their 272 separate affiliate restrictions sunset 3 years after they enter
the market.

,. The Communications Act distinguishes only between BOCs and non-BOCs.

>- Relief for all independent ILECs is important. The independent ILECs are best
positioned to bring additional facilities-based interexchange services to rural America.

>- Smaller independent ILECs, which provide interexchange services more commonly
through resale, received proportionately greater relief in 1999 when the Commission
relaxed its separation ruled governing resale interexchange services.

>- The larger independent ILECs are most in need of relief. These carriers are more likely
to provide facilities-based service, and have greater resources to deploy additional
interexchange facilities.

6. How many independent ILECs provide interexchange service? How many do so
exclusively on a resale basis? How many use some ojtheir own interexchangejacilities?

>- With over 1300 independent ILECs in the nation, exact numbers are difficult to generate

>- As a general matter, the smallest independent ILECs today have little capability to offer
facilities-based interexchange services.

>- ITTA members provide interexchange services through a patchwork of owned and resold
facilities.

).- Eight ITTA members have significant transmission networks but these are largely LEC
trunking facilities, artificially segregated from their interexchange business.

7. To what extent has local competition developed in areas served by independent ILECs?
What CLECs serve these areas? What types ojcustomers do they serve? How many lines do
they provide? Do CLECs provide service through resale, UNEs, or over their ownjacilities?

>- The level oflocal competition seems irrelevant to the separate affiliate rule.

>- Prior to 1996, independent ILECs had legally-protected monopolies, yet were not subject
to LEC-IX separation requirements.

).- IXCs have complained bitterly about abusive access policies of CLECs, not ILECs.

).- Competition in independent ILEC markets is emerging, and vigorous in some markets.

>- Competitors include CMRS carriers, wireline CLECs, satellite, and cable television operators.

>- The Commission has already found vigorous facilities-based competition in Anchorage
for residential and business customers alike, with approximately 40% of customers
subscribing to competitors. The primary competitor, GCI, now claims to serve 17
percent of all local exchange lines in the entire state, mostly using its own facilities.

>- CMRS carriers are increasingly siphoning traffic off of the wireline network. Minute and
line growth have stalled or turned negative in the past year.

3



Independent Telephone and Telecommunications Alliance
Responses to FCC Questions on LEC-IX Separate Affiliate Rules (February 20, 2002)

Y Access charge and universal service reform have made rural customers more attractive to
competitors. Competitors are increasingly receiving ETC certifications.

8. If the Commission were to eliminate the separate corporate subsidiary requirement and rely
more heavily on complaints and enforcement actions, are there clear standards concerning
what constitutes discrimination? Ifnot, could the Commission develop standards that would
provide adequate guidance? What should these standards be? Would the Commission have
adequate access to information necessaryfor the resolution ofsuch complaints?

Y There is no evidence that any such standards would be needed, and new requirements
might be just as burdensome as the existing rule.

Y The Commission has a long history enforcing the prohibition on unjust and unreasonable
discrimination in Section 202(a). There is no need for additional standards.

Y The Commission has adequate authority to obtain access to whatever data it needs to
adjudicate complaints alleging discriminatory behavior. In addition to its investigative
authority under Section 208, the Commission has broad authority to request information
from carriers under sections 211, 213, 215, 218, and 220 of the Act.

" Performance benchmarks or standards to enforce the prohibition on unjust and
unreasonable discrimination would serve no purpose, as the Act focuses on relative
performance of the ILEC in serving unaffiliated IXCs, as compared to its own
interexchange operations. Compliance with objective performance measurements is
irrelevant to a discrimination complaint, and merely add an unnecessary new regulatory
burden.

DC_DOCS\43565!.! [W2000]
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ITTA Member Long-Haul Fiber Facilities
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LONGHAUL NETWORK
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eTXU
TXU Communications

2002 Transport Network Map
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IP DATA BACKBONE NETWORK
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Data Centers & Collocation
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The new medium of exchange.
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2002 Addilion
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Tho Honorable Michu.l K. Powell
ChainIum

! :F~ CommunicatioQs Commjsston
: 445 12th Street, SW
: Washington,DC 20554

, Dcar Ob'imllDJ Powell:

I 11111 writing with reprd to the attaobed dOCIlmlII1t, entitled ''Pouible Quelltions for li:adepCll'lclea:at
, ILBCs and Indeplllldl!lllt lLBC AslOCiations,"~ by fax recently from the Com:mi:llion.
:I'm concetned that the Carom;ssion is sqUllDdering valuable time seeking izJ:f'ormation from
:companies who hav='t the resOIl1'Cel to adeqg.at=ly respond befbre adopting a simple;
•derepla10ry mcaaure such 88 rtmoving the separate afUliate fOqlUrement on indI=pendlll1t nnc•.
I ,
I '

!As you know, I B11thored the !Ddeplllldlllt TelecommunioatiODl CODIumer Pnh'T1caull1t Acl Df
:2001, H.R. 496, which PUlled the HOUle ofRepmll1tativB. byvoioe vote. Tho lesialatiau
U1e1udcd vezy clear language !:bat would prohibit the CommfBllion from requlring such
;requlremImts on tho lndopouden1: II.ElCII. The Commission itselfsnmed to be, finally, moving in
Ime rlPt dircotian by issuinB a Notice of'ProposedRullm1akinglast fall 8Dd ta.k:ing ocmunlll1tl for
hrecord.

Japplaud YCl\ll' statement from. 8 1999 separate opinion, "I must reepectfb1ly dissem...from tC.!
Continuoc! spplioa/.icm otSDpatate affiliate requlramcmt& for the provision ofiu-rogian
jnterexch=p .etVioc...by mid-sized LBCs." l'umilmt to Section 271 (t)(l) ofthe
1996 Tc1eoom Act, tht slparate affiliate requircmant for the Bell Operathli Companies will
IJIlDIIIt three years after antry into their respective long distanee markets. Thus, ten mantlu lhan
lIaw, Vcrizon's NIW yozt operating colnpsnywill DO lonprke tbia fI!Iquimnent. Yet
tho smaUest telephone oompanies in NIW YDZk IJld around the oountry could bear this burdclrlin
petpotuity if they !ail to pass the attaclJcd "Possible Questions" exam.

~s questionnaire asks the cOT11panies to produce a qusntum ofevidence supporting eliminal: i:m
~the separate affiljate requirement. The Independent ILECs should not be held hostage to Sllah
llfrm01l1ll8lZy in1b1ll1ation BOOum.uIaticn. In the Intomct ago, neither the companies
nor the FCC cm affan:I the delay and expltZlSlI this type ofinqub'y orWcs.

I
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In th; future, I'm hopefUl and, indeed, oonfida that you and your statfwill move &WifUyan:
efficillllt1y10 .lImizlate unneccssaryregulatiOJlll such as the separate affiliate requirmllll1t fal
lndeplllldent UCs. I also would apprlcia.tll your loBl1erahip to IlllIUrC that inquiries
such as this which ccmsume lll10nn0us time snd rosource from smaller companies occur anll, in

:the most Ofcil'oumstanDCS. Thank you for your attention to this mattar.

Sincezely, .

~~
Member ofCongreas
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